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G.R No-613 of 2013 

(State of Assam Vs Sri Shraban Borah) 
 
IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, SONITPUR AT TEZPUR 

G. R. Case No. 613 of 2013 

(Under section 422of I.P.C) 

 

Present: -Sri N. J. Haque, AJS,  
       Chief Judicial Magistrate,  
           Sonitpur, Tezpur 

     
      State of Assam 
     –Vs–  

  Sri Shraban Borah 
  S/O:-Late Gangara Sut  
  R/O:- Pithakhowa 
  P.S:- Tezpur 
  Dist:- Sonitpur, Assam..…...Accused Person 

 
Advocate appeared: 

 
Mr. Niranjan Saikia, Asst. P.P….……………………For the State 
Mr. Taranath Gajrel, Ld. Advocate……………… For the accused person 
 
Evidence recorded on   :-07.04.2018, 06.06.2018 & 02.08.2018 
        & 02.04.2019 
Date of Statement of defence  :-18.06.2020 
Argument heard on   :- 18.06.2020 
Judgment delivered on  :-24.06.2020 

 

J U D G M E N T 

History of Prosecution’s Case 

1. Prosecution case appears to be in a nutshell is that one Sri Hemanta Saikia 

lodged an Ejahar before the O/C of Tezpur P.S through Ld. Chief Judicial Magistrate, 

Sonitpur, Tezpur alleging inter alia that accused Shraban Borah received an amount 

of Rs. 40,000/- on 04.12.2007 from him by effecting an agreement in presence of 

the witnesses. It is also pleaded that as per the written agreement the accused 

guaranteed to repay the entire amount by 28.02.2008 but he failed to pay the 

amount even after expiry of the agreed terms. Thereafter, accused again 

guaranteed that he will return the amount within six months but ultimately failed to 

repay the amount. The accused on several occasions specified untruthful potentials 

of repay the amount to the informant. Thereafter, on 08.03.2013 the informant 

along with witness named Bishnu Saikia went to the house of the accused for 
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receiving of his amount but the accused scolded them by using filthy languages and 

pushed them out from his house.  

“INVESTIGATION” 

2. On receipt of the ejahar Tezpur P.S Case No. 331 of 2013, u/s 420/406/294 

of I.P.C was registered and investigation into. On completion of the investigation, 

the I.O. of this case submitted charge sheet u/s 420/406/294 of I.P.C against the 

above-named accused person. 

CHARGE & TRIAL 

3. In pursuant to the court’s process, the accused person appeared before the 

court and he was allowed to go on bail. Copies u/s 207 of CrPC was furnished to the 

above-named accused person. After hearing both side, particulars of offences u/s 

422 of I.P.C was read over and explained to the accused person by my Ld. 

Predecessor in office, to which he pleaded not guilty and claimed to be tried. 

STATEMENT OF DEFENCE 

4. The prosecution side to prove the guilty of the accused person examined as 

many as 05 (Five) numbers of witnesses including the informant. Considering the 

testimonies of witnesses, prosecution side declined to adduce further evidence 

before this court. Hence, the evidence of prosecution side was closed. Accused is 

examined u/s 313 of CrPC and his pleas of denial are recorded in separate sheet 

and the same kept withthe case record. Accused declined to adduce evidence on his 

defence. 

ARGUMENT 

5. I have heard arguments of both sides, gone through the case record in the 

backdrop of evidences presented before this court by the prosecution side. 

6. The points for determination in this case:- 

Whether on 04.12.2007 the accused on executing an 

agreement received an amount of Rs. 40,000/- as debt from 

the informant and subsequently deceitfully and fraudulently 

prevented the informant to receive back the debt amount of 

Rs. 40,000/- from the accused and thereby committed an 

offence punishable u/s 422 of IPC? 
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EVIDENCES OF PROSECUTION SIDE 

7. In this case prosecution side to prove the disputations of the ejahar 

surveyed five numbers of observers including the informant and for the sake of 

proper appreciation of evidences on record let us reproduce the evidences on 

record. PW-1, Smt. Morami Saikia, wife of the informant deposed that she knows 

the accused person of this case. She deposed that the accused received an amount 

of Rs. 40,000/- as debt from her husband in the year 2005 without executing any 

deed of agreement regarding the monitory transaction. She also deposed that when 

the accused did not return the borrowed amount they asked the accused to return 

the money. Thereafter, they prepared an agreement in presence of witnesses 

wherein the accused put his signature. She also deposed that according to the said 

agreement the accused promised to return the debt amount to them but the 

accused failed to return the same. PW-1 in her cross examination, she had not 

stated before the police that the accused promised to return the borrowed amount 

after putting his signature in the said agreement made between the parties. She 

denied that suggestion that the accused did not take any money from her husband. 

8. PW 2, Sri Hemanta Saikia being the informant of this case deposed that he 

lodged the case against the accused person. He also deposed that the accused took 

Rs. 45,000/- as debt from him around five years back. But the accused did not 

return the money after repeatedly asking about the money. Therefore, he lodged 

the case. Ext 1 is the complaint petition filed before the Ld. Court wherein Ext 1(1), 

1(2), 1(3) and Ext 1(4) are his signatures. PW-2 in his cross examination denied the 

suggestion that the accused did not take Rs. 45,000/- from him as debt. 

9. PW-3, Sri Naren Ch. Das deposed that he knows the informant as well as the 

accused person of this case. He also deposed that on 04.12.2007 the accused took 

Rs. 40,000/- as debt from the informant after executing an agreement and he 

prepared the said agreement in presence of witnesses, namely, Bishnu Saikia, Naba 

Hazarika and Niranjan Das. He further deposed that as per the agreement the 

accused would return the money in February, 2008. But the accused did not return 

the money. He also deposed that the informant repeatedly asked the accused to 

return the money but the accused did not do so. P. Ext 1 is the said agreement 

wherein P. Ext 1(1) is his signature and P. Ext 1(2) is the signature of accused. He 
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also deposed that accused put his signature in presence of him. PW-3 in his cross 

examination denied that the informant did not give Rs. 40,000/- to the accused as 

loan. He also denied the suggestion that he put the signature of the accused on a 

blank paper. He also denied the suggestion that the accused returned Rs. 40,000/- 

to the informant which he had borrowed. He denied that he falsely deposed before 

this court. 

10. PW-4, Sri Niranjan Das deposed that he knows the informant as well as the 

accused person of this case. He deposed that a monitory transaction of Rs. 40,000/- 

took place between the accused and the informant side on executing a deed of 

agreement. He also deposed that he put his signature as witness at the time of 

preparing the agreement between the parties. Ext 1 is the said agreement and Ext 

1(2) is his signature. Bishnu Saikia was also present at the time of executing the 

agreement. He came to know that the instant case was lodged as the accused did 

not return the debt amount. PW-4 in his cross examination deposed that he was not 

present at the time of monitory transaction between the parties. He also deposed 

that he was present when the agreement was prepared. He denied the suggestion 

that he put his signature on a blank paper. 

11. PW-5, Sri Bishnu Saikia deposed in his evidence that he knows the informant 

and the accused of this case. He also deposed that the actual incident took place in 

the year 2007 and in the month of December, 2007 the accused took Rs. 40,000/- 

as debt from the informant and as per the agreement made between the parties, 

the accused promised to return the said amount to the informant in the month of 

February, 2008 but he failed to return the same to the informant. He also deposed 

that the said agreement had executed between the parties in presence of him 

wherein he put his signature as a witness. Moreover, he deposed that later the 

informant extended six more months to the accused to return the same. But the 

accused did not return the same. He deposed that in the month of March, 2013 he 

along with the informant went to the house of the accused to ask about the 

borrowed money, the accused refused to give the same and also started abusing 

obscene words towards them. He put his signature on P. Ext-1 wherein P.Ext-1(3) is 

his signature. He also deposed that police seized the P.Ext-1. Ext 2 is the seizure list 

and Ext 2(1) is his signature. During his cross examination, PW-5 testified that he 
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could not remember the exact date of money transaction. He deposed that police 

seized the agreement at police station. He denied the suggestion that the accused 

did not take Rs. 40,000/- from the informant. He also denied the suggestion that 

the accused put his signature on a blank paper. He deposed that the house of the 

accused is about 2 KM away from his house. He also deposed that the informant is 

his relative. 

APPRECIATION OF EVIDENCES 

12. The prime indictmentsdivulge from the whole story of the prosecution that 

the accused received a debt of Rs. 40,000/- from the informant on 04.12.2007 in 

presence of the witnesses executing an agreement and afterward the accused 

deceitfully assured to return the amount to informant on several occasions failed to 

repay the aforesaid amount to the informant. Hence, it seen that prosecution side 

has got the burden of prove to establish the aforesaid facts by presenting 

convincing and dependable evidences before this court. 

13. Section-422 of IPC postulates that whoever dishonestly and fraudulently 

prevents any debt of demands due to himself or to any other person from being 

made available according to law for payment of his debt or the debt of such person 

shall be punished with impression of either description for a term which may extend 

to 2 years or with fine or both. In an offence of Section 422 of IPC dishonest or 

fraudulent intention on the part of the offender must be provedand offender must 

with such intention prevented any debt or demand either due to himself or to any 

other person from being made available according to law for payment of either his 

debt or the debt of such other person. Hence, from the aforesaid proposition of law 

it is commonly understood that before considering the guilty of the accused the 

court has to consider the following facts:-  

i) That there was any debt due from the accused, 

ii) That there was the debt payable by the accused, 

iii) That the accused has dishonestly or fraudulently prevented 

such debt from being paid to the informant.   

14. Now, coming to the instant case in hand, it unveiled before this court that 

the informant pleaded that the accused received an amount of Rs. 40,000/- from 

him on executing an agreement failed to repay the amount. Now, coming to the 
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evidences on record, it disclosed before this court that PW-1 is the wife of the 

informant and as per her evidence in the year 2005 the accused received an 

amount of Rs. 40,000/- as debt from her husband and subsequently when they 

wanted get return of the said amount, the accused executed one agreement in 

presence of the witnesses and assured that he will return the same within short 

span of time but he did not return the amount. PW-2 is the informant of this case 

and as per his evidence five years back the accused took a debt of Rs. 45,000/- 

from him but he declined to return the said amount to him. Thereafter, he lodged 

the Ejahar. Ext 1 is the Ejahar and Ext 1(1), 1(2), 1(3) and Ext 1(4) are his 

signatures. PW-3 deposed that on 04.12.2007 the accused received an amount of 

Rs. 40,000/- from the informant on executing an agreement and he had prepared 

the agreement. Witnesses, namely, Bishnu Saikia, Naba Hazarika and Niranjan Das 

were present. The accused assured to return the amount by February, 2008 but he 

did not return the amount. P. Ext 1 is the agreement and P. Ext 1(1) is his 

signature. P. Ext 1(2) is the signature of the accused. PW-4 testified that one 

agreement executed between the informant and the accused. The accused received 

Rs. 40,000/- from the informant and he put his signature. During his cross 

examination, he testified that he was not present at the time of transaction of 

amount. PW-5 in his evidence testified that in the year 2007 the accused received 

an amount of Rs. 40,000/- from the informant and accused assured to return the 

same by February, 2008 and there was an agreement prepared at the time of said 

transaction. Thereafter, the accused had not returned the amount to the informant. 

One day he along with the informant went to the house of accused but the accused 

did not return the amount and scolded them. P. Ext-1 is the agreement and P.Ext-

1(3) is his signature. Ext 2 is the seizure list and Ext 2(1) is his signature. During in 

his cross examination, he admitted that he forgot the date of transaction. 

15. On cautious examination of the indications on record, it revealed before this 

court that as per the wife of the informant the aforesaid amount of Rs. 40,000/- 

was received by the accused in the year 2005. PW-2 being the informant –cum- 

complainant in his evidence claimed that five years back accused received an 

amount of Rs. 45,000/- from him. Other three witnesses in their evidences claimed 

that on 04.12.2007 the accused received Rs. 40,000/- from the informant and 



7 
G.R No-613 of 2013 

(State of Assam Vs Sri Shraban Borah) 
 
thereafter, the accused declined to return. The oral evidences of all three witnesses 

are appears to be contradictory regarding the exact year and time of receiving the 

amount of Rs. 40,000/-. Unexpectedly, the versions of informant and his wife are 

appearing to be contradictory regarding the actual amount allegedly received by the 

accused.  

16. The informant’s wife as PW-1 in her evidence demanded that in the year 

2005 accused had received an amount of Rs. 40,000/- from her husband but her 

husband who is the informant of this case astonishingly sworn before this court that 

five years back accused had received Rs. 45,000/- from him. Hence, it is seen that 

the informant himself contradicted his version regarding the actual amount that 

received by the accused from him. Informant vide Ext 1 in his ejahar emphatically 

pleaded that accused had received an amount of Rs. 40,000/- from him in the year 

2007 and he in his evidence-in-chief deposed that accused received Rs. 45,000/- 

from him around five years back and his wife testified that accused received Rs. 

40,000/- from her husband in the year 2005. Other three witnesses who were 

appears to be the witnesses of P.Ext-1 claimed that accused had received the 

amount of Rs. 40,000/- from the informant in the year 2007. Hence, it is seen that 

all the five numbers of witnesses contradicted with each other’s version regarding 

the actual year and date of receiving the amount from the informant. Informant 

himself contradicted about the exact amount received from him by the accused. It is 

hardly believable that a person from whom an amount is received failed to 

substantiate the exact amount that was allegedly received by the accused from him. 

The informant’s version and the version of his wife gainsaid the entire prosecution 

story. 

17. I have prudently scrutinized the P.Ext-1 and it treasures that in a stamp 

paper it is written that accused received Rs. 40,000/- from the informant and date 

of execution of the document shown to be on 04.12.2007. The witnesses of P.Ext-1 

also supported and corroborated the fact of execution of the document between the 

informant and accused. The version of the informant appears to be contradictory 

with the contents of the P. Ext-1 in respect of actual figure of amount that allegedly 

received by the accused and as such, this court finds that the oral as well as 

documentary forms of evidences presented before this court by the prosecution side 
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are appears to be contradictory and that makes their evidences doubtful and 

untrustworthy in nature. 

18. In the light of aforesaid discussion, this court is constrained to opine that the 

testimonies of informant and his wife are appears to be inconsistent and full with lot 

of inadequacies. Therefore, this court is incapableof putting its reliance upon the 

evidences accessible before this court. More explicitly, the testimony of the 

informant and the testimony of his wife are looking to be contradictory with the 

entire prosecution storyand that cannot be disregarded. The contents of P. Ext-1 

and the version of the informant from whom the accused allegedly received the 

amount are appears to be contradictory and which makes the entire case of the 

prosecution weaker and doubtful and as such the accused is entitled to get the 

benefit of doubt. 

19. Furthermore, the prosecution side failed to present any cogent evidence to 

prove that the accused has dishonestly or fraudulently disallowed such debt from 

being paid to the informant. The testaments of informant and other witnesses 

generates sensible uncertainty over the fact of receiving debt from the informant by 

the accused. In the preceding ponderings this court already made it clear that as 

per the version of informant the accused received Rs. 45000/- from him but other 

observers along with documented evidence demanded that accused received 

Rs.40000/- from the informant. In presence of such inconsistencies a realistic doubt 

emerges as to whether the accused actually received any amount from the 

informant. In existence of such inconsistencies this court not finds anything 

justifiable upon which it may presume that that there was any legally enforceable 

debt due from the accused. The prosecution side failed to prove any fraudulent 

intention on the part of the accused. The fact of mere enchanting any loan or debt 

without any criminal intention from the beginning of the suspected transaction not 

termed to be an offence punishable under section-422 of IPC. Above all in this case 

in hand prosecution side failed to prove the fact as to whether there any debt due 

from the accused, as regarding the exact figure of debt or loan the witnesses are 

appears to be contradictory and in presence of such contradictions it is very unsafe 

to opine that there was any debt due from the accused.The evidences presented 

before the court are contradictory in nature.   
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20. In the upshot this court has no reluctance to harangue that prosecution side 

botched to prove the guilty of accused beyond any shadow of doubt. Accordingly, 

the accused person is acquitted from the charge u/s 422 of IPC and sets at liberty. 

Sureties are extended for six months in view of section 437A of Cr PC. 

21. Judgment is pronounced in the open court, which is given under my hand 

and seal of this court on 24th day of June, 2020. 

 

 

         (Sri N. J. Hoque) 

Chief Judicial Magistrate, 

Sonitpur: Tezpur 
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A-N-N-E-X-U-R-E 

1. Witnesses for Prosecution  

PW 1: Smt. Morami Saikia,  

PW 2: Sri Hemanta Saikia, the informant 

PW 3: Sri Naren Ch. Das,  

PW 4: Sri Niranjan Das, 

PW 5: Sri Bishnu Saikia. 

2. Witnesses for Defence  : NIL 

3. Court Witnesses :  NIL 

 

4. Prosecution Exhibits: 

  Ext 1: FIR 

  Ext 1(1-4): Signatures of PW-2 

  Ext 2: Seizure List 

Ext 2(1): Signature of PW-5 

 

5. Defence Exhibits : NIL 

6. Material Exhibits:  

P. Ext-1: Deed of agreement 

P. Ext-1(1): Signature of PW-3 

P. Ext-1(2): Signature of the accused person  

P. Ext-1(3): Signature of PW-5 

 

 

Chief Judicial Magistrate  
Sonitpur, Tezpur 

 

 


